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Some Aspects to Avoid Claims in Case of Certain Changes in the Employment Contract
Given the dynamic nature of the employment contract, many times companies are in the need of making certain changes in the patterns of their employees’ activities (changes of industry, changes in tasks fulfillment, in the distribution of working time, etc.)

While in civil law and commercial changes that are agreed between the parties are the rule, this principle does not apply in labor law, as the “labor public policy” prevails in this area of the law. 
Although it has been recognized that the employer can modify certain conditions of the employment contract in certain cases without further consultation, there is a limit to this power.

The following comments should be taken into consideration if possible changes are to be made to the employment contract. Also, the possibility that claims be made by virtue of an abusive exercise of jus variandi should also be taken into account:  
First, it must taken in account that Section 66 of the Employment Contract Law provides: "The employer is entitled to introduce any changes regarding the form and manner of providing the work, provided these changes do not imply an unreasonable exercise of that power, nor do they alter essential patterns of the contract, or cause moral or material injury to the employee. If the employer provides measures prohibited by this section, the employee will be entitled to be considered dismissed without cause. "
That is to say, the businessman, by virtue of the dynamic nature of the employment contract, may alter some aspects of if unilaterally. Such decisions require neither the consultation with nor the consent by the employee.

However, these changes must: 
1. Refer only to non-essential aspects of the employment contract (accidental or secondary) 
2. Be justified on a functional need of the company, and 
3. Not cause material or moral harm to the employee.

That is to say that this is a discretionary right, but not absolute; it is a power of the employer, and must be used in a reasonable and sensible manner, and that it is limited by the compliance with certain requirements

The following are the requirements to be complied with:

a) Reasonability: namely, that the measure has to be functional and responsive to the needs of operating logic of the enterprise, and be linked to the production of goods and services. That means that the employer can alter the employment contract to conduct a reorganization, to modernize the production or computerize a given area. There must be a true reason, and a mere decision based on the employer's whim.

b) Inalterability of the employment contract's essential elements: the employer cannot alter the core of the employment contract, i.e. the substance. Case law and legal scholars’ opinions have regarded as circumstantial elements of the employment contract (and therefore, these elements can be changed): The workplace, the distribution of working hours, the type of activity, and the integration of work teams.

c) Indemnity of the employee: The amendment cannot be detrimental to the employee in any respect: neither to the employee's person nor to their property. This means that there should be no material or moral damage. The employer should assess the measure and revise it in case the employee considers it is detrimental.  

Material damage is an economic loss for the worker: reduction of pay (for higher outlays for transportation, etc.). Moral damage refers to altering the system of a person's life (by decreasing leisure time, when a change of workplace prevents the employee from picking their child from school, go to the university, take care of a sick person, etc.) If the worker can prove the harm caused by the measure, the exercise of jus variandi can be considered abusive, and the employee can consider himself injured and dismissed by the exclusive fault of the employer

Concerning a change in the workplace, this is not an essential element of the employment contract, and thus it can be modified by the employer; therefore, the employer can relocate the employee from one establishment to another in the company. Like any change in the employment contract, even though this is a circumstantial element, it requires the existence of a functional need of the company and it must observe the principle of indemnity of the employee. This means that the change cannot cause any injury to employees (the company should compensate increased costs of relocation, food, etc.)

If, due to objective reasons, the company needs to move the factory floor to another place, and the distance is large, the alteration cannot be decided unilaterally, as this change is outside the scope of jus variandi. The change must be agreed upon with the employee, that is to say, the change must be expressly consented by the employee, and any increased expenses or extra commuting time should be acknowledged.

Even if the change does not have an economic impact, if it in some alters the employee's way of life (for example, he can no longer pick his son from school or go to university) there is a moral prejudice that is not economically compensable and thus the change is an arbitrary one. While it is true that the employee cannot demand to be assigned tasks in the previous location, the employee has the right to consider injured and dismissed. This is also applicable if the employee has to give up to another job, due to a change of workplace

If the change produces a significant alteration —for instance: an extra commuting hour— this change is not restored by the economic compensation that can be granted; on the contrary, the principle of indemnity would be violated, as the compensation would intrude upon the privacy and independence of the employee to use the time off, which may affect the employee's familiar or social life, altering their way of life.

To sum up, changes to an contract of employment decided over by the employer, and which may affect the employee —economically or morally- should be assessed in terms of abusiveness, and each employee's individual case should be analyzed as the change may be legitimate from a general viewpoint, but not from a specific one as the change can cause moral damage that cannot be economically repaired.
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Should you have any question or comments regarding the foregoing, please do not hesitate to contact us by calling (54 11) 4116-4155 or via e-mail addressed to info@kahale.com.ar.

Kahale Abogados is not responsible for any actions (or lack thereof) taken as a result of relying on or in any way using information contained in this communication and in no event shall be liable for any damages resulting from reliance on or use of this information. Readers should take specific advice when dealing with specific situations.
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