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MEDICAL EXAMINATIONS UNDER AN EMPLOYMENT CONTRACT
 

In addition to the “Pre-Employment Medical Examination” widely known and conducted by corporate Human Resources departments, the laws in force set forth other types of mandatory medical examinations to be taken into account by the employer as these examinations will allow the identification and early treatment of certain illnesses. These examinations feature a benefit to both employee and employer, in that they will allow for the discovery of certain pre-existing conditions (faced with a possible claim) and the diagnosis of non-occupational illnesses which eases prevention and contingency assessment (at least a portion of it) of potential liability

Resolution No. 43 issued by the Superintendence of Occupational Accidents in 1997 sets forth the mandatory medical examinations:
 

1)       Pre-employment or entry examinations; 
2)       Periodic; 
3)       Examinations to be conducted prior any transfer; 
4)       Examinations to be conducted after an extended leave, and 
5)       Examinations to be conducted prior termination of the employment relationship.
 

Pre-employment examination:
This is a mandatory examination for employee and employer. Its goal is to ascertain the candidate's qualification for the employment. Under no circumstance can this exam be used as a discriminatory element for the job. These exams allow for the detection of pre-existing conditions in those cases where occupational hazards can be found. The exam shall, at least, include the tests detailed in Annex I attached hereto. While the employer can agree with the workers compensation insurer on the exam arrangement, the employer shall be responsible for it.

 
Periodic examinations:
These types of examinations are aimed at early detecting pathologies or illnesses that can be generated by occupation hazards, thus, allowing for its proper treatment. The exams are mandatory in those cases where the worker may be subject to hazards as provided under Executive Order 658//96, Exhibit I and II. While the workers compensation insurer can agree with the employer on the exam arrangement, the workers compensation insurer shall be responsible for it.
 

Exams to be conducted prior any transfer:
The purposes of these exams are similar to the above described. They are mandatory in those cases where the transfer involves the initiation of a possible exposure to hazards, not present in the previously conducted activities. The employer is responsible for conducting these exams. Where the transfer does not involve a potential exposure to occupation hazards, the employer may elect whether to conduct this exam or not.
 

Examinations to be conducted after an extended leave:
This type of examinations is conducted to identify pathologies or illnesses contracted during the leave (for instance, pregnancy leave, maternity leave, etc.)

They are elective (although mandatory for the employee) and can exclusively be conducted prior to the employee’s reinstatement. 
In the case of extended leaves, the employer shall notify the workers’ compensation insurer in accordance with the leaves modalities.
 

Termination examinations:
The purpose of these exams is to verify the employee's health taking into account possible occupational hazards to which they may have been exposed during the employment termination. These exams allow for the detection and treatment of occupation diseases and disabling effects. They are elective and must be conducted 10 days prior and 30 days after the employment termination. The workers’ compensation insurer is responsible for conducting these exams after reception of notice of termination sent by the employer in accordance with each insurer requirement. 

 

Section 7 of the abovementioned executive order provides that the examinations are mandatory for the worker, who shall also provide, as a sworn statement, information on medical and pathological background of which they are aware of.

 
These mandatory exams to be taken by the employer should be taken into account as many of them allow for the early detection of possible pathologies and to ascertain potential contingencies to be faced by the employer.
 

While certain obligations are imposed on workers’ compensation insurers, the experience shows that these do not conduct periodic visits to companies; in this sense, the above provisions should be carefully taken into account in order to restrict liability vis a vis employees’ claims. 
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Should you have any question or comments regarding the foregoing, please do not hesitate to contact us by calling (54 11) 4116-4155 or via e-mail addressed to info@kahale.com.ar.

Kahale Abogados is not responsible for any actions (or lack thereof) taken as a result of relying on or in any way using information contained in this communication and in no event shall be liable for any damages resulting from reliance on or use of this information. Readers should take specific advice when dealing with specific situations.
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