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New legislation on Consumer Protection 

On April 7th 2008, Law Nº 26,361 on Consumer Protection was published in the Official Gazette.  This new law modifies Law Nº 24,240 in the following aspects that concern consumer protection:  

1. Scope of Protection: Section 1 of the new law extends the protection to those that purchase or use goods and services both for free and for a valuable consideration as the final recipient. The scope of protection of the previous law was only for those who acquire for a valuable consideration. The amendment of the law also expands the scope of protection to those who purchase rights in timeshare vacations, country clubs, private cemeteries, and similar figures. This new section considers as “consumer” those that, not being parties to a consume contract, acquire or use goods and services as the final recipient, for their own benefit or for the benefit of their family or social group. The new version of the law understands that a consumer is “an individual who in any way is involved in a consumer transaction”.

2. Definition of supplier: Section 2 of the new law expands the definition of “supplier” and includes those who perform activities of production, assembly, creation, construction, transformation, importation, trademark license, distribution and commercialization of goods and services, addressed to consumers and users. The new law maintains the exclusion of those professionals that provide a service that requires a university degree and registration before officially authorized associations or competent authorities. Nevertheless, the law does protects the professionals’ services advertisement, entitling the consumer protection authority to direct towards the associations or registries that control the professional services activities all consumers’ reports against the professionals’ advertisements. 

3. Definition of consumer: The new law eliminates the previous exclusion of those consumers who purchase goods in order to integrate them to the production or supply of goods and services. It also eliminates the old exclusion of the consumers of used goods.

4. Consumer transaction: The recent law defines the consumer transaction as a legal relationship between supplier and consumer or user. The new law understands that the consumer relationship may be interpreted according to the laws governing consumer protection, antitrust, or commercial loyalty, or according to the specific regulation that rules the supplier’s activity. 

5. Information on goods and services: The new text of article 4 of the law prescribes that the information on goods and services must be truthful, clear and detailed in those aspects concerning their essential characteristics and their sale conditions.  Said information shall be free and clear so as to allow consumers to easily understand it.

6. Offer conditions: The law introduces a new paragraph to Section 7 concerning the offer and sale conditions, and provides that if an offer is not made effective by the supplier, it shall be considered as a negative offer or as an unjustified restriction to sell, allowing the application of a penalty to the supplier. 

7. Good treatment and no discrimination: SectionSection 8 bis is introduced, and it prescribes that supplier must provide good treatment to consumers. This new paragraph bans the discrimination towards foreign consumers on price, technical or commercial qualities o on any other relevant aspect regarding the goods and services being offered. Any exception to this prohibition must be authorized by the competent authority provided there are justified reasons. As to extrajudicial claims against consumers, the supplier must refrain from using any means that may appear the claim to be judicial.

8. Sale conditions: The new text of the law adds subsection g) to Section 10 and establishes that the sale document that shall be delivered to the consumer mentions all additional costs, specifying final price to be paid by the purchaser. The new version of section 10 allows for the cancellation of the consumer agreement, including public services consumer agreements, by any means the consumer or user chooses or by the same means used in the agreement. The new version of the law requires the supplier to send to the consumer free of charge and within 72 hours of the reception of the cancellation note, a sufficient notification indicating the supplier received the cancellation request. This last requirement shall figure in the invoice or like document that the supplier sends regularly to the consumer or user. 

9. Warranties: Concerning the warranties, the new law sets forth a term of 3 months for used goods and 6 months for the rest, counting as from the delivery date. 

10. Public Services: The new section 25 provides that in case of doubt on the applicable law to public services —either the specific rules governing the services or consumer protection rules— the most beneficial for consumer shall apply. It also states that users may submit claims before the authority created to regulate the public utility company or before the consumer protection authority. 

11. Public Services claims: The new text (Section 27) establishes that users may file their claims by note, telephone, fax, mail or e-mail, or any other available means being mandatory for the supplier to issue a note identifying the claim. The new law indicates that companies supplying a public utility service must warrant users or consumers a personalized assistance. 

12. Illegal charges on public services invoices: Section 31 of the new law prescribes that whenever, in public services, the payment of an invoice with illegal charges or items is claimed, or whenever the payment of an invoice already paid is claimed, the user is entitled to submit a claim and paying only for the charges or items he/she did not complained. The new law eliminates a paragraph of the old law that gave the user a term of 15 days to submit previous invoices in order to proof the illegal charges and it also ruled out the provision that stated the user’s claim may be dismissed if he/she does not present the documents proving the charges are illegal.  The new text of Section 31 incorporates the requirement that if the user’s claim is not fulfilled or if the public services company does not replies to the user’s claim within 30 days, the user shall request the intervention of the controlling authority within 30 days counting as from the supplier’s answer or as from the date the answer was due if the supplier did not answer.  Another addition to this section is that if the user’s claim is favorable to the supplier, the company will have the right to claim the amount due plus the interests the company charges for late payment, calculated as from the invoice payment due date to the date of effective payment. 

13. Home Sale: The new law substitutes the previous text of Section 32 of Law 24,240 and redefines home-sale as the offer or sale proposal of a good or supply of a service, done to the consumer outside of the supplier’s premises. The new law now understands as a home-sale or direct sale to those agreements that results from a public call to consumers or users to the premises of the supplier or to another place, when the purpose of the call is full or partially different to that of the agreement or when the call involves a prize. 

The new law extends the term to 10 days as from the delivery of the good or the signature of the agreement, whatever comes last, to the consumer to revoke the acceptance of the home-sale or of a mail order sale.

14. Financial transactions: Concerning financial transactions for purchases and credit operations, the following items shall be clearly stated under penalty of being void:

a. Cash price, only for those cases of credit transactions for the purchase of goods and services.

b. The amount to be paid out initially – if there were any – and the amount to be financed.

c. The effective-annual interest rate.

d. The total amount of interests to be paid or the total financial cost.

e. The system for amortization of the capital and cancellation of interests. 

f. The number, periodicity and amount of installments. 

g. Any extra expenses, insurances, etc., if there were any.  

The consumer has the right to claim the nullity of the contract if any of these items are missing in the transaction documents.

In the financial operations for purchases and in consume credit transactions the effective annual interest rate shall be provided to the consumer.  The omission to give this information will determine that the debtor’s obligation to pay interests shall be adjusted to the average passive annual rate of the market published by the Argentine Central Bank as of the day of the agreement. In those contracts by which the parties agree that a third party will provide the funding, this contract shall be conditioned to the effective delivery of the credit. If the credit is not performed, the operation will be cancelled free of charge to the consumer and with the reimbursement in cash of any down payments and of the expenses incurred. 

15. Damages: Regarding liabilities for damages, the new section 40 bis, defines direct damages as any monetary valuable nuisance or impairment to the user or consumer’s right, caused directly to the consumer itself or to its goods, as a consequence of the action or omission of the supplier of goods and services. The competent authority may fix damages by ordering the supplier to compensate the consumer with up to a maximum of 5 basic food baskets (“home 3” type) published by the Statistics Office. The authority’s administrative act may be appealed from.  The amounts to be paid for damages under an administrative act may be deducted from other compensations that may proceed after a judicial claim. 

16.  Infringement fines: Section 47 of law 24,240 was not amended as to applicable penalties, except for the amount of monetary penalties.  These penalties may be of AR$100 up to AR$5,000,000.  When the penalty consists of a warning, the new law provides that the publication of said penalty may be excused. 
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Should you have any question or comments regarding the foregoing, please do not hesitate to contact us by calling (54 11) 4116-4155 or via e-mail addressed to info@kahale.com.ar.

Kahale Abogados is not responsible for any actions (or lack thereof) taken as a result of relying on or in any way using information contained in this communication and in no event shall be liable for any damages resulting from reliance on or use of this information. Readers should take specific advice when dealing with specific situations.
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